
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



UNIVERSITY OF PENNSYLVANIA 

LAW REVIEW 

AND AMERICAN LAW REGISTER 

FOUNDED 1852 
Published Monthly by The Department of Law of the University of Pennsylvania 

Volume 56 APRIL Number 4 



Editors : 

PAUL FREEMAN, President Editor. 
RUSSELL S. WOLFE, Book Review Editor. NELSON P. FEGLEY, Business Manager 

Associate Editors: 

c. h. albrecht, e. m. biddle, 

o. p. brown, a. e. hutchinson, 

g. a. brownback, j. b. lichtenberger, 

r. w. childs, w. k. miller, 

j. a. hartpence. d. h. parke, 

r. t. Mccracken, l. w. robey. 

EDWARD W. EVANS, (Fellow in the Department of Law,) 
Superintendent Note Department. 



Subscription Price, $3.00 per Annum, Single Copies, 35 Cents 



NOTES. 



Actions for Death in the Admiralty Courts. 

At common law there was no right of action for injuries to 
the person resulting in death. The civil law doctrine, though 
not entirely clear, seems to have been the same in the case of 
a freeman. 1 Nevertheless, for several centuries nearly all the 
civilizations of the Continent of Europe have recognized the 
right to recover for death and have applied the rule both to 
casualties on land and at sea. 2 To remedy this defect of the 



1 Hublin v. N. O. & C. R. R. Co., 6 La. Ann., 496. But see also 
Holmes v. O. & C. R. R. Co., 5 Fed., 75. 
'Hughes on Admiralty, sec. no. 

[2.S2I 
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common law, Lord Campbell's Act 3 was passed, and similar 
statutes now exist in the various States of this Union. In Eng- 
land, however, it has, after some divergence of opinion in the 
courts, been settled that Lord Campbell's Act 3 does not apply 
to actions in rem. for injuries occurring on the high seas or 
within the jurisdiction of the High Court of Admiralty, and 
also that no such right of action for death exists under the 
general maritime law as in force in England.* For some time 
the decisions in the various Federal courts were in a hopeless 
conflict, some holding that there was no right of action for 
death under the general maritime law as in force in the United 
States, and others holding that such an action brought by 
the parent of the deceased would be entertained and recovery 
allowed, even in the absence of a State statute. 6 In "The Har- 
risburg," 6 however, the United States Supreme Court definitely 
decided that the rule of the common law applied in the Admi- 
ralty, i. e., a recovery for death, was no part of our maritime 
law. This decision has since been uniformly followed. T 

Congress has never passed an act providing for the bringing 
of actions for injuries resulting in death, though it would cer- 
tainly seem to have this power. The right to recovery in such 
cases being part of the general maritime law of the Continent 
of Europe, it would seem a proper subject for assimilation into 
our maritime law under the admiralty power granted the Fed- 
eral Government in the Constitution. 8 It is, however, a well 
established principle that a State statute so intended can give 
a right in rem. enforceable in the Federal courts, provided that 
such right is maritime in its nature; i. e., one over which the 
Federal Admiralty Courts would have cognizance.' It there- 
fore becomes important to examine the various State statutes 
to see whether or not they give such a right of action. Statutes 
modelled on Lord Campbell's Act 3 have generally been held 

8 9 and 10 Vict, c. 93. 

* Vera Cruz, 10 App. Cas., 59. 

"The Sea Gull, Chase 145; The Highland Light, Chase 150; The 
Manhassett, 18 Fed., 918. 

* 119 U. S., 199. 

' The Corsair, 145 U. S., 335 ; The Onoka, 107 Fed., 984. 

"For a similar extension of the admiralty power of the Federal 
Courts in conformity with the general maritime law of the Continent of 
Europe compare the acts for the limitation of the liability of ship owners 
(Act of March 3, 185 1 ; Sees. 4282-9 of the Revised Statutes of the 
U. S. ; Act of June 26, 1884; 23 Statutes at Large, 57; Act of June 19, 
1886; 24 Statutes at Large, 80). 

•The Glide, 167 U. S., 606. 
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to give no right in rem. enforceable in the admiralty, and most 
of the State statutes have been of this character, 10 In a few 
cases where a right in rem. has been specifically provided for, 
it has been enforced in the Federal Courts. 11 

"The Corsair" 12 was a case where a libel in rem. was filed 
against the Corsair for negligence causing the death of a pas- 
senger. The claim was based on the Louisiana code providing 
for the bringing of actions for injuries resulting in death. The 
injury in question occurred in Louisiana waters. The United 
State Supreme Court held that the statute gave no right in rem. 
but intimated that an action in personam would have lain. In 
Sherlock v. Ailing 1S and American Steamship Co. v. Chase, li 
actions in personam brought under a State statute providing 
for a right of action for death were entertained and recovery 
allowed in cases where the injury occurred within the waters 
of the State giving the right of action. This distinction between 
a suit in rem. and one in personam seems to have been followed 
in the recent case of the Old Dominion S. S. Co. v. Gilmore." 
In that case the administrator of the deceased sued the owners 
of the Hannibal for injuries resulting in death, caused by a 
collision on the high seas between the Hannibal and the Sag- 
inaw — two vessels belonging to Delaware corporations. The 
court (per Holmes, /.) applied the well-known admiralty prin- 
ciple that a vessel is part of the territory of the country whose 
flag she flies, and said that though the collision occurred on 
the high seas, it in law took place within the State of Delaware, 
both the vessels being owned by Delaware corporations, and 
hence part of the soil of that State. The court enforced the 
Delaware statute giving an action for death and allowed recov- 
ery. 



"The Corsair, 145 U. S., 335; The Sylvan Glen, 9 Fed., 335; The 
Manhassett, 18 Fed., 918; The Onoka, 107 Fed., 984. See Hughes on 
Admiralty, p. 209, note 6, for a complete list of the decisions on the 
various state statutes. 

"The Glendale, 77 Fed., 906; 81 Fed., 633, construing sec. 2902 of 
the Virginia Code of 1887. 

u i4SU. S., 335- 
"93 U. S., 99. 
" 16 Wall., 522. 

" U. S. Supreme Court Reporter (Advance sheets for Jan. 15, 1908, 
P- 133)- [Case decided Dec. 23, 1907.] 



